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The same tendency was referred to and the present arbitration cited 
as an evidence of it, by the learned umpire, in the course of his remarks 
on opening the Tribunal in Washington. He said: 

A few weeks ago at The Hague, a Franco-Italian tribunal of arbitration met to 
adjust three different and rather delicate prize cases, and it has been said by the 
President of this tribunal: 

"For the optimist, this is a beginning — modest, to be sure — of the relatively 
permanent Tribunal, which will, during a fixed period, settle of right, disputes that 
may be referred to arbitration by the same High Parties." 

To-day the United States government and the government of His Britannic Maj- 
esty give another example of the same confidence in the law and of this pacific method 
of adjusting their claims as it is really proper between civilized nations. 

Practically, it seems that nothing is more to be approved than such a tendency 
towards the constitution of judicial bodies to settle, between different countries, 
from time to time, though sometimes petty, but for everybody very trying difficulties, 
which are unavoidable in the business life of nations as well as of individuals. 

It is not yet the permanent court of justice, but it is a very useful and practical 
application of those principles of international justice, which are specially recognized 
by these three nations and other nations. 

CHARLTON EXTRADITION CASE 

We print in this issue of the Journal 1 the decision of the Supreme 
Court of the United States rendered June 10, 1913 in the above men- 
tioned case. As appears from previous editorial comment, 2 the accused 
was arrested in the State of New Jersey on June 24, 1910 upon complaint 
of the Italian Vice-Consul on a charge of murder committed in Italy. 
The fugitive had a hearing before a committing magistrate who deemed 
the evidence sufficient to sustain the charge and certified the same to 
the Secretary of State for the issuance of a warrant of surrender to the 
Italian Government. Counsel for the accused resisted the fugitive's 
surrender to Italy, but the Secretary of State in a memorandum dated 
December 9, 1910, s over-ruled the objections and decided to surrender 
him to Italy. A writ of habeas corpus was then applied for and upon the 
dismissal of the petition by the lower court an appeal was taken to the 
Supreme Court of the United States. 

Counsel for the appellant raised several objections before the Supreme 
Court. 

1 Judicial Decisions, p. 637. 

2 January, 1911 Journal (Vol. V), p. 182. 

3 Printed in Journal for January, 1911, p. 188. 
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First, that evidence of the insanity of the accused was offered at the 
hearing before the committing magistrate and excluded. After review- 
ing the statutes of the United States relating to extradition, as con- 
strued by the courts in several cases, the Supreme Court held: 

We therefore conclude that the examining magistrate did not exceed his authority 
in excluding evidence of insanity. If the evidence was only for the purpose of show- 
ing present insanity by reason of which the accused was not capable of defending 
the charge of crime, it is an objection which should be taken before or at the time of 
his trial for the crime, and heard by the court having jurisdiction of the crime. If 
it was offered to show insanity at the time of the commission of the crime, it was 
obviously a defense which should be heard at the time of his trial, or by a preliminary 
hearing in the jurisdiction of the crime, if so provided for by its laws. 

It was next objected that evidence of the formal demand for the ex- 
tradition of the accused was not filed within forty days after his arrest. 
The court found that such a formal demand was in fact made on July 28, 
1910, less than forty days after the arrest and that, " every requirement 
of the law, whether it appears in the treaty or in the Act of Congress, 
was substantially complied with." 

The third objection raised by appellant was that the provision of the 
treaty under which Italy and the United States mutually agreed to 
deliver up all "persons" does not include persons who are citizens of 
the asylum country. The contention was that the express exclusion 
of citizens or subjects from the operation of the treaty is not necessary, 
as by implication from accepted principles of international law, persons 
who are citizens of the asylum country are excluded from extradition 
conventions unless expressly included. The court summarized the 
diplomatic correspondence between Italy and the United States in 
1890 when the former country asserted such a principle of international 
law, referred to the authorities on the subject and examined the pro- 
visions of other treaties of the United States covering the matter. The 
court reached the following conclusion: 

The conclusion we reach is, that there is no principle of international law by which 
citizens are excepted out of an agreement to surrender "persons," where no such 
exception is made in the treaty itself. Upon the contrary, the word "persons" 
includes all persons when not qualified as it is in some of the treaties between this 
and other nations. 

Finally, appellant took the position that the refusal of Italy to deliver 
up fugitives of Italian nationality had released the United States from 
a similar obligation under the treaty. The court sets out the corre- 
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spondence which passed between the Department of State and the 
Italian Government concerning this case, from which it appeared that the 
Department considered this provision of the treaty still in force as re- 
gards the United States. The court quoted authorities on international 
law and decisions of American courts to the effect that a treaty violated 
by one of the contracting parties does not become void but only void- 
able at the option of the injured party and that the question of the ter- 
mination of such a treaty was one for the political branch of the govern- 
ment. The court therefore concluded: 

The executive department having thus elected to waive any right to free itself 
from the obligation to deliver up its own citizens, it is the plain duty of this court 
to recognize the obligation to surrender the appellant as one imposed by the treaty 
as the supreme law of the land and as affording authority for the warrant of ex- 
tradition. 

There has thus been rendered a decision by the highest court in the 
United States setting at rest the important questions both of municipal 
and international law relating to the extradition of fugitives raised by 
this case. While all of the questions are important and interesting, and 
a final decision upon them is very desirable, the principal one involved, 
namely, whether in view of the fact that the Federal Government seems 
to lack authority to surrender a fugitive criminal to another country 
in the absence of statutory or treaty provision, the persistent refusal 
of Italy to surrender Italian subjects who commit crimes in the United 
States and flee to their native country prevents the United States, on 
the ground of lack of mutuality in the treaty obligation, from surrender- 
ing its citizens who commit crimes in Italy and return to this country. 
The case was tried by eminent counsel and the decision was well 
considered and founded on international law and previous judicial 
decision in the United States. Its reasoning is convincing and the 
questions brought up for decision seem to be authoritatively settled 
for the future. 

PROFESSOR JOHN WESTLAKE (1828-1913) 

The science of international law has lost in the death of Professor 
John Westlake one of its most unquestioned authorities. But he was 
not merely an international lawyer; his Treatise on Private International 
Law has been long known as the best English treatment of that subject. 
He was a trained and seasoned lawyer, and fifty years ago he was suffi- 



